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PWMARKS 

Atotalof 33 claimsxen^ai. in theprcent application. The foregoing amendmen^ 
AtotelotJ^c nffice Action mailed March 21, 2006. wherefore 

are presented in response to the Office Action man 

reconsideration of this application is requested. 

By way of the ahove-noted amendments, claims 2-16 and 18-33 have been 
By way or a i the Detailed Action, 

amended to address the Examiner's objeeuons at paragraph 1 of the Detan 

Clearly, no new subject matter has been introduced. 

Referring now to the text of the Office Action: 

. claims 1 and 17 stand r^ected under 35 U.S.C. § 102(e) or 103Ca) as 

unpatentable over the teaching ofUnited States Patent No. 6,912.232 (Dufficld 

etal); 

. claims 1 and 17 stand rejected under 35 U.S.C. § 102Ce) or 103(a) as b^ 
patentable over the teaching of United States Patmt No. 6,912,232 (Duffield 
et al) in view of United States Patent No. 6.708,209 (Ebata et al.); 

. claims 2, 6, 8-16, 18, 22, 23, 25-33 stand rqected under 35 U.S.C. § 103(a) as 
being xmpatentable over the teaching of United States Patent No. 6,912,232 
. (Duffieldetal)inviewofUnitedStatesPatentNo.6,708.209(Ebataetal.); 

. claims 3-5 and 19^21 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over the teaching of United States Patent No. 6^12.232 (Duffield 
etaDinviewofUnited States PatentNo. 6,708,209 (Ebata et al.), andfiutherm 
viewofUnitedStatesPatentNo. 6,765,927 (Martin);and 

. claims 7 and 24 are objected to as being dependent on a rejected base claim, 
but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
AS an initial matter. appUcant appreciates the Examiner's indication of allowable 
subject matter in claims 7 and 24. The Examiner's claim rejections under 35 U.S.C. §§ 
102 and 103 are believed to be traversed in view of the following discussion. 
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^« 9 «nd 6 of the Detailed Action, the Examiner states that "claims 1 

.a . r :rc. . . — .....^ ^^^^ 

. r.,rffi^iH fll " With respect, there is a clear 

35 U S C § 103(a) and obvious over Duffield et al ... • wi v ^ 
i:> u.s.k,. 9 ^^H^r-ssUSC S 102 and rejections under 35 U.S.C. 

distinction in law between rejections under 35 U.S.C. § lUZ 

^ .semantic but matenally affect the scope oi 

S 103. These differences are not merely semanuc. ou j 

*a. Ma, be „Hed opon by th. Applied. ^ ^v«^ng »y ^ «,ec„ - ^ 

7Z ^ r^. U is - *^ ^--'^ - '''"'^ ^''^^ *f T 

c«I »>bi^^ » <o «hcfl«r«>c Cain. rejec^d^cr 35 U.S.C. S 102 or S 103 

fail to meet this requirement, and are improper. 

Furthermore, in paragraph 6 (onpage 5, starting at line 17) of the Detailed Acliox. 
the Examiner admits that "Duffield however fails to disclose forwarding the QoS 
information thrcugl. the VPN Tunnel to a VPN Gateway at ^ opposite end of the VPN 
Tumiel " Ibis admission by the Examiner directly contradicts the Examiner's assertion m 
paragraph 1 of Detailed Action that Duffield does provide such teaching. Applicant is of 
the view that a reference either teaches a cited element, or it does not. It camiot do both. 

With respect to possible rejections under 35 U.S.C. § 102, Applicant notes that the 
Examiner has admitted that Duffield fails to teach at least one claimed element To the 
extent that a claimed element is not l^ught in a cited reference, a rejecHon under 35 U.S.C. § 
102 cannot be sostmned by that reference. Accordingly, reconsideration and withdrawal of 

A a<TTcr&l02is believed to be in order, and such action is 
the claim rejections under 35 U.b.C. § lu^ is dcucvcu u 

courteously solicited. 

With respect to possible rejections under 35 U.S.C. § 103, Duffield et al explicitly 
teach that: 

"each hose 210-216 is specified by a service level agreement (SLA) without 
reference to other end-points. Once agreed, the VPN guarantees performance of the 
hose210-216 independent of a type or destination of communication traffic through 
the hose 210-216 as long as the communications traffic remain within the SLA. 
Thus, a customer network 202-208 (or an operator of the customer network 202- 
208) need not specify performance for each of the endpoints that maybe a 
destination." [Col. 3, lines 39-48] 
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C,«^y since "eachhos. 210-^.6 is spectfiedb, a s»vic. level ^^--^ ^^^^ 
t-ieariy, &u ^^.on<i information between end-pomts 

witboui reference to other ena pomis exoUcitly teach 

O.oses or customer networks) is entirely redu^a^t. As sue.. DuffieM e^ al^P J ^ ^ 
away from the claimed feature that QOS information is sent through the VPN 
VPN gateway at an opposite end of the VPN Tumiel". 

AppUcant notes that .e mere fact that a reference ^ perfor^ ^ ci^^d 
^ction^irnotecuivalenttoateachingofthatclaimed^nctio. 

.eference ^ be modified to perform a claimed function, does n^ rend, claim^ 
faction obvious absent any teachmgormotivationformakmgthemodification. 

aearly. Duffield et al do not provide any teaching or suggestion that QOS 
i^orniation is sent "through ^ VPN ^el to a VPN gateway et an opposite ^d of the 
VPN Tunnel" as required by the claimed invention. Furthermore, there is no motivation to 
modify the system of Dufiield et al. to provide such functionality, because agam, this 
flmction is entirely redundant in the system of Duffield et aL 

None of the other cited references provide the missing teaching. United States 
Patent NO. 6,708.209 (EbataetalOteaches that policy infonnalionheld by one poUcy server 

canbe published to other poUcy servers of a network However, Ebata et al do not attempt 
to apply this teaching to virtual private networks CVPNs). and do not teach or 
thislctionality to enable dynamic QOS treatm^t of traffic. Note that nei^er VPNs nor 
theprovision of dynamic QOS trea^e^toftr^c are evenmentionedby Ebata et^,^ 

less taught. Thus Ebata et al fail to provide either teaching or motivation for modifymg the 
system of Duffield et al in the manner suggested by Ihe Exammer. 

For at least the foregoing reasons, it is respectfully submitted that the presently 
claimed invention is clearly distinguishable over the teachings of the cited references, t^en 
alone or in any combination. Tbus it is believed that the present application i. m condition 
for allowance, and early action in that respect is courteously sohcited. 

If any extension of time under 37 C.F.R. § 1.136 is required to obtain entry of tins 
espouse, such extensionisherebyrespectfullyrequested. If there are any fees due imder 37 
C F R. §§ 1 16 or 1.17 which are not enclosed herewith, indudmg any fees required for an 
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No. 19-5113. 


extension of time under 37 C.F.R. S i - 'V 

Respectfully submitted, 

_^_J^^^ 

By: Kenti5amels, P. Eng. 
Reg. No. 44,206 
Attorney fot the Applicants 


Date: May 26, 2006 

Ogilvy Renault LUP 
Suite 1500 

1981 McGill College Avenue 
Montreal, Quebec 
Canada, H3 A 2Y3 
(613)780-8673 
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